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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

DARREN THOMAS; JESUS AVILA;
ERNESTO AVILA; TRACY BATTA
AARON BREITIGAM; ANTONIO
CABALLERO; RUBEN CALDERON
individually and as Guardian Ad Litem for
Christina and David Calderon, minors;
CAROLINA CALDERON; LINDA
CALDERON JORGE CALDERON;
DEMETRIO CARILLO, ELZIE
COLEMAN; DOLORES DALTON,
Guardian Ad Litem for RON DLATON, a
minor; MARIANNE ENGLISH,
individually and as Parent and Heir of
LAWRENCE JOHNSON, Deceased;
SERGIO GALINDO; RAUL
GONZALES; MARCELO GONZALEZ;
RICHARD HERNANDEZ; JEFFREY
HOLLIMAN; SOCORRO HUERTA,
Guardian Ad Litem for FERNANDEZ
MARTINEZ, a minor ERIC JONES;
SANDRA LEONARD, Heir of WILLIAM
LEONARD Deceased; CANDI
LEONARD, Heir of WILLIAM
LEONARD, Deceased YIDEFONZA
LORENZANA; ALFREDO MAYA,
individually and as Guardian Ad Litem for
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Irene Maya; RAUL MAYA, individually
and as Guardian Ad Litem for RAUL
MAYA, JR., a minor; CARLOS MAYA;
MARGUERITA MAYA; RUBEN
MAYAR; LUPE MAYA; NATALIE
MELENDREZ, Guardian Ad Litem for
JESSIE MELENDEZ, a minor GEORGE
MENDIBLES; ESTELLA MONTOYA,
individually a nd as Guardian Ad Litem
for REBECCA MONTOYA, a minor and
CRYSTAL TREVINO & MONIQUE
TREVINO; RAPHAEL OCHOA; JOSE
ORTEGA; DELIA OSITA; PATSY
PEREZ, a Guardian Ad Litem for
ADOLPHO ALEJADE and BRIAN
ALEJADE, minors; RITA PRECIADO,
Guardian Ad Litem for SALV ADOR
PRECIADO, a minor; TERESA
RODRIGUEZ individually and as
Guardian Ad Litem for ALICE OREJEL
and MARIA OREJEL, minors; SERGIO
SANCHEZ; JOSE SANCHEZ;
ALFREDO SANCHEZ; CHARLES
SCOTT; MICHAEL STERLING; KEVIN
MARSHALL WILLIAM SCOTT; ALVIN
WASHINGTON; DA NNY WILLIAMS;
JULIA POLK, Administrator for the Estate
of LLOYD POLK; ESTELA SANCHEZ;
ALFONSO SANCHEA; FRANCISCO
TOVAR, individually and as Guardian Ad
Litem for FRANCISCO TOVAR, JR.,
YESENIA TOVAR, MARCELA TOVAR,
JAIME TOVAR, JESUS TOVAR AND
HERMAN TOVA R, minors; ELSA
TOVAR; MARTA VELEZ,

                    Plaintiffs,
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v.

COUNTY OF LOS ANGELES; LOS
ANGELES SHERIFF’S DEPARTMENT,
a public entity; CITY OF LYNWOOD, a
public entity and a municipal corporation;
SHERMAN BLOCK, individually and as
Sheriff of the County of Los Angeles;
ROBERT EDMONDS individually and as
Undersheriff of the County of Los
Angeles; JERRY HARPER, individually
and as Assistant Sheriff of the County of
Los Angeles; RICHARD FOREMAN,
individually and as Assistant Sheriff of the
County of Los Angeles; BERT J. CUEVA,
individually and as Commander of the Los
Angeles Sheriff’s Department, Lynwood
Station; MICHAEL J. GARCIA #207136;
DOUGLAS GILLIES, #244674; JASON
MANN, #196175; GUY MATO, #188894;
THOMAS ZAMPIELLO, #128, who is
sued individually and in his official
capacity; JUAN ALVARADO UKNOWN
ANDERSON, Sergeant #160080;
CHARLES BARTON; GARY
BLACKWELL; STEVE BLAIR, #236778;
ROBERT BLUME, #273451 UNKNOWN
BRANDENBURG,#209523; C.
BRANTLEY, Lt.; TIMOTHY BROAD;
RICHARD L. CASTRO, Lt.; UNKNOWN
COSTLEIGH, #173151 UNKNOWN
DEVINE, Sgt.; ROBERT DILLARD;
STEPHEN DOWNEY #219137; LANCE
FRALICK; RONALD E. GILBERT,
#207131; UNKNOWN GIRON; NEILS
GITTISARN, #236616; CURTIS GOLDE
N; RAYMOND GOTT, Captain; RUBEN
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GARCIA, #213459; ALLEN HARRIS;
T.J. HARVEY, #038535; UNKNOWN
HOLBROOK, #209619; ERIC HUBNER
#37190; DALE HUFFMAN, #265013;
KEVIN J. KIFF, #235151; ALLYN
LAWRENCE MARTIN, #223374; ABEL
A. MORENO, #195912; UNKNOWN
NUNEZ, #0 67434; UNKNOWN
O’HARA, #183119; JEROLD REEVES
#208423; MICHAEL REYNOLDS;
UNKNOWN RIFKIN, #207195; LARRY
SHULTZ; SAMUEL SILVA; GERALD
RICHARD THOMPSON, #238853;
GREG THURMAN; PATRICK VALDEZ;
MICHAEL VOGE #186761; BYRON G.
WAINIE, #222015; TODD LAWRENCE
W ALLACE, #248150; JOHN A. WEST,
#248032; MICHAEL WILBER; CHRIS
JAMES YOUNG, #248084 PAUL
ARCHAMBAULT, #213669; ANTHONY
CAMPBELL, #013405; JAMES
CORRIGAN, #213671; ROBERT
DELGADILLO, #230237; KELLY
MCMICHAEL, (GILL), #260309; J.
LESLIE, #223389; JOHN MOSSOTTI,
#232692; EDWARD M. NORDSKOG,
#241276; MICHAEL PIPPIN, #116212;
DAN RAIMO, #207220; THOMAS A.
ROSAS #111632; J. SHEEHY, #207157;
ELIZABETH SMITH, #222075
GREGORY THOMPSON, #196144;
TIMOTHY E. BENSON, #246380
KATHERINE BROWN-VOYER,
#258489; T. BROWNELL; RICHARD
CALZADA; SCOTT CARTER, #150582;
JOHN CHAPMAN, #220837 JAVIER
CLIFT; JOHN CORINA, #213435;
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DANIEL COOPER; DANIELLE
CORMIER; FRUSTINO DELVALLE;
CRAIG DITSCH; RAYMOND
ESQUERRA TIMOTHY GLOVER;
FRANK GONZALES; KEVIN GORAN,
#222021; ALBERT 
GROTEFEND, #034657; JOSEPH
GUZMAN; TOMMY HARRIS, Sgt.; A.
HERRERA, Lt.; JOSEPH HOLM ES,
#041885; LOY LUNA, #201663 SCOTT
LEE MCCORMICK, #248043; JACK
NEIHOUSE; UNKNOWN NELSON
#220245; RODOLFO O’DELL;
RICHARD OROSCO, #068734; JAMES
PACINA; UNKNOWN RADELEFF, Lt.;
JACK RAMIREZ, #211246; R.A. REED,
#236792; ALLEN RIPLEY; MARTIN
RODRIGUEZ; WILLIAM ROMAN,
#077668; T. RUNNING; MICHAEL
SALVATORE, #044852 MICHAEL
SCHNEIDER, #244092; M. SPARKS, Lt.;
BRIAN STEINWANG #218524, JACK
TARASIUK, #244912; K. WALL,
#238868; JAMES WHITTEN; ROBERT
WINDRIM; ANDRE PINESETT,
#260171, each of whom is sued
individually and in his or her official
capacity as an agent or employee of the
County of Los Angeles,

                    Defendants - Appellees,

v.

FREDDIE FUIAVA,

                    Plaintiff-intervenor -



   ** The panel unanimously finds this case suitable for decision without
oral argument.  See Fed. R. App. P. 34(a)(2).
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Appellant.

Appeal from the United States District Court
for the Central District of California

Terry J. Hatter, District Judge, Presiding

Submitted April 7, 2008**  

Pasadena, CA

Before: GOODWIN, KLEINFELD, and BYBEE, Circuit Judges.

Freddie Fuiava appeals the district court’s denial of his motion to intervene

in this closed case in the Central District, to seek modification of a protective order

that apparently is still in effect.

 Fuiava, a prisoner seeking post-conviction relief in state court, alleges a

need to access parts of the district court record to obtain evidence for use in his

state court habeas corpus petition.  The district court denied the motion without

stating a reason for its denial.  We vacate the challenged order and remand the

motion to give the district court an opportunity to state the reasons for its ruling.

In Foltz v. State Farm Mutual Automobile Insurance Co., 331 F.3d 1122

(9th Cir. 2003), we held that district courts abuse their discretion when they deny

motions seeking modification of a protective order without explanation.  
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On May 26, 2006, the California Superior Court in which Fuiava is pursuing

his post-conviction remedy, granted in part his motion to conduct discovery of

certain records from the Los Angeles County Sheriff’s Department.  Fuiava then

made the pending motion to intervene in this case, requesting that the district court

modify its protective order.  Los Angeles County opposed the motion.  Fuiava

stated that he needed discovery of the underlying documentation relating to a

deputy’s use of force on the twenty individuals about whom the deputy had been

questioned in his deposition, as well as “other documents that support his claim

that there was a culture of misconduct prevalent at the Lynwood station . . . .” 

On July 31, 2006, the district court denied Fuiava’s motion to intervene

without explanation.  The entire disposition states:  “The Court has considered the

motion of Freddie Fuiava to intervene to seek modification of the protective order,

together with the moving and opposing papers.  It is Ordered that the motion be,

and hereby is, Denied.”

Federal Rule of Civil Procedure 24(b) permits intervention by a collateral

litigant for the purpose of seeking modification of a protective order, even after the

conclusion of the underlying action.  Beckman Indus., Inc. v. Int’l Ins. Co., 966

F.2d 470, 472–73 (9th Cir. 1992).  “This court strongly favors access to discovery

materials to meet the needs of parties engaged in collateral litigation.”  Foltz, 331
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F.3d at 1131.  When evaluating a collateral litigant’s request for modification of a

protective order, the district court must first assess the relevance of the protected

discovery to the collateral proceedings.  Id. at 1132.  “[R]elevance hinges on the

degree of overlap in facts, parties, and issues between the suit covered by the

protective order and the collateral proceedings.”  Id. (internal quotation marks

omitted).  Second, the court must “weigh the countervailing reliance interest of the

party opposing modification against the policy of avoiding duplicative discovery.” 

Id. at 1133.

The district court must explain its decision to allow for appellate review.  In

Foltz, the district court issued a cursory denial of the collateral litigant’s motion to

modify the protective order, without specifying the basis for its decision.  Id. at

1133–34.  We held that the district court abused its discretion because it “utterly

fail[ed] to apply [the legal rules] to the facts of this case” and “articulate[d] no

basis” for its conclusions.  Id. 1134.  We remanded “with instructions to make a

relevance determination based upon a comparison of the complaints . . . , the

contents of the protected discovery, the general rules on the scope of discovery in

the collateral jurisdictions, and any other relevant factors . . . .”  Id.

In this case, the district court’s order contains no reference to the controlling

legal rules, nor does it apply these principles to the protected discovery in light of



06-562289

Fuiava’s collateral state proceedings.  See Foltz, 331 F.3d at 1133–34.  As Fuiava

notes in his reply brief, the district court’s denial “gave this Court nothing upon

which to base meaningful appellate review.” 

 The district court’s role in ruling on this motion is limited to making “a

rough estimate of relevance,” and “[e]ven if [it] modifies the protective order, it

does not decide whether the collateral litigants will ultimately obtain the discovery

materials.”  Id. at 1132–33.  “[D]isputes over the ultimate discoverability of

specific materials covered by the protective order must be resolved by the

collateral courts.”  Id. at 1133 (emphasis added).  Here, the federal district court

need decide only whether to modify its protective order.  The state court has the

sole authority to address whether the protected case materials are discoverable

under California law, and whether habeas corpus is the proper collateral remedy.

Finally, the County contends that Fuiava’s motion to intervene violates the

Rooker-Feldman doctrine, which prohibits federal district courts from hearing

appeals from state court judgments.  See D.C. Court of Appeals v. Feldman, 460

U.S. 462 (1983); Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923).  Fuiava is not

appealing a state court judgment.  Rather, his motion to intervene asks the federal

district court to modify a protective order that it entered in a previous case.  The

state courts will retain full control over the discovery process in Fuiava’s state
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court habeas proceedings.  See Foltz, 331 F.3d at 1133 (“If the protective order is

modified, the collateral courts may freely control the discovery processes in the

controversies before them without running up against the protective order of

another court.”).

The challenged order is vacated and the cause is remanded to the district

court for further proceedings.


